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The so-called “Employee Free Choice
Act” was introduced in Congress by
Democrats seeking to reward labor unions
for their support. It almost passed. It will
be introduced again, probably in 2009. If
the Democrats can gain control of the
White House, the Senate and the House,
there is a good chance that this proposed
legislation could become law.

This would be the most important
change in labor law since the National
Labor Relations Act passed in 1935. First,
let’s look at how the process of obtaining
representation rights works now, then let’s
look at how the process would work if this
proposed legislation becomes law.

Current Process for
Gaining Representation
Rights and Negotiating
First Contract

Currently, for a union to gain represen-
tation rights, the union must present to
the National Labor Relations Board signa-

tures supporting a “showing of interest”
along with a petition asking the Board to
schedule an election. The signatures are
almost always obtained on union organiz-
ing cards. Usually the union tries to keep
its efforts to get signatures secret as long as
possible, because they know a smart
employer will start educating employees as
soon as the union activity becomes known.
The union support tends to drop off
because the employees know how to ask
questions of the union organizers.

Technically, the union must present sig-
natures of 30% of the employees that
would be eligible to vote, but in the real
world the union won’t submit the “show-
ing of interest” until they have signatures
from at least 60%. Once the union pres-
ents the “showing of interest,” the Labor
Board asks for a list of employees to see
whether the union has submitted enough
signatures. If the union has submitted
enough cards, the Labor Board will start
the process of setting up a secret ballot
election.

The election usually is set within 42
days of the date the petition is filed.
During this period, the company and the
union work hard to persuade the employ-
ees how to vote. The employer usually uses
speeches, small group meetings, posters,
supervisor talking points and other com-
munications techniques to educate the
employees. The education process covers
unions and how they operate, the negoti-
ating process, strikes and what happens
during strikes, and other relevant points.
The union, meanwhile, is using fliers,
home visits, meetings at bars or restau-
rants, phone calls and email to persuade
the employees to vote in favor of the
union. The way the process works right
now, the campaign period may be, and
often is, the first time employees really
learn anything about unions.

Then the day of the election arrives. A
Labor Board agent comes to the plant with
a voting booth, a ballot box and a stack of
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