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Everyone agrees that we must prepare
Tennessee’s students for the information
and technology-based workplace of the
21st Century. To reach that goal,
Governor Bredesen recently added
Tennessee to the 29-state American
Diploma Project Network (ADP), a
national movement designed to add rigor
to the high school curriculum and restore
meaning to the high school diploma. The
coalition of states brings governors and
business leaders together to close the gap
between the preparation students receive
and the requirements of work and college. 

As Governor Bredesen said in his 2007
State of the State speech, “We need a
statewide curriculum that is rigorous and
is aligned to the real demands of higher
education and the workplace.” He then
called for “a top-to-bottom review of
Tennessee’s school curriculum to make it
more specific, more rigorous, and better
aligned with what our children really need

to succeed in college or the workplace.”
ADP will guide our state as we develop
benchmarks for academic and workforce
success that will ensure that our students
are prepared to succeed. 

Increasingly, jobs demand a higher level
of skills in math, technology, and commu-
nication. It is estimated that 84% of the
fastest growing jobs in Tennessee will
require some postsecondary education or
advanced training. The requirements are
changing even in traditionally low-skill job
sectors. Nationally, over 80% of employers
say they experience difficulties hiring qual-
ified workers; only half are satisfied with
the skills of their current employees.

Building on the success of innovative
programs like Tennessee Scholars, the
American Diploma Project will open even
more lines of communication between
business leaders, government officials, edu-
cators and students. Business leaders can

give students and teachers a realistic view
of the skills required for success in today’s
and tomorrow’s workplace. Businesses can
also underscore how rapidly the world and
the workplace are changing, which is often
necessary to spark real, lasting change in
public education.

With support of the Hyde Family
Foundation, the Governor’s office will work
with the Tennessee Chamber of Commerce
and the Tennessee Business Roundtable to
survey CEOs, hiring managers, floor man-
agers, and other business people and ask
what skills new hires must have in math, sci-
ence, and language arts. The plan is to listen
carefully to Tennessee’s business leaders and
the higher education community to find
out what core skills young people need
when they arrive on their door step. Those
skills need to be part of the standards that
our schools teach. Our tests need to meas-

Tennessee Joins American Diploma Project ; Goal
is Increased Rigor in High School Curriculum

Margaret Horn ★ Governor’s Office of State Planning and Policy

Employee Fraud Best Policed by Employees
Kelly L. Frey, MS, JD ★ Baker Donelson Bearman Caldwell & Berkowitz 

U.S. businesses lose 5 percent - an
amount estimated to be more $652 billion
- of their revenues each year to fraud,
according to a new report issued by the
Association of Certified Fraud Examiners.
Fraud schemes by employees are especially
troublesome and disproportionately affect
small businesses. The ACFE Report indi-
cates that the typical occupational fraud
scheme is difficult to detect because it
develops over an average of 18 months and
that small businesses with fewer than 100

employees have higher losses per event
than even the largest organizations with
more than 10,000 employees.

Occupational fraud can take many
forms, but by far the most likely fraud
involves asset misappropriation - any
scheme that involves the theft or misuse of
a company’s assets, accounting for more
than 90 percent of all reported fraud cases.
More than 85 percent of such misappro-
priations involve cash. Simply because cash
is involved, however, doesn’t mean the

amount of loss is small. In fact, the average
loss in fraud involving cash is $150,000. It
is an amount that can be devastating to a
small business.

Cash fraud can take the form of both
“skimming” or stealing company cash
before it is accounted for on company
financial records and “larceny,” which is
stealing company cash after it is accounted
for on company financial records. Such

Continued on p. 3
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Sometimes, the smallest announcements
can have the greatest impact. That is exactly
what we expect from the new Automotive
Research Alliance, announced by two
Tennessee Chamber members - TVA and the
Oak Ridge National Laboratory. It is a strate-
gic move that will have a huge ROI for
Tennessee and the region.

The southeastern United States is the sec-
ond-largest automobile manufacturing region
in the country, with more than 3,000 auto-
motive suppliers and 10 major automotive
assembly plants - and it continues to grow. 

The Automotive Research Alliance is a
consortium of expertise that acts as a single
point of contact for information on automo-
tive research and technology resources.
Another way to explain it is to say that it is a
technological problem-solving clearinghouse
that provides the automotive industry with
access to research funding and a vast collec-
tion of automotive-focused scientists, engi-
neers, researchers, laboratories, and equip-
ment. The Alliance utilizes research services
from the Oak Ridge National Laboratory and
seven Southern universities (Auburn
University, Clemson University, Mississippi
State University, University of Alabama-
Tuscaloosa, University of Alabama-
Birmingham, University of Kentucky and the
University of Tennessee) through its affilia-
tion with the National Transportation
Research Center Inc.

Specifically, it will:

• Act as a single point of contact for infor-
mation on automotive research and
technology resources in the Southeast

• Connect industry, researchers, and fund-
ing organizations interested in automo-
tive-related issues

• Provide solutions to complex and diverse
problems facing the automotive industry

• Create a forum for the exchange of tech-
nical information and ideas

• Facilitate industry partnerships with
national laboratories and universities

• Expedite research and technology
requests through pre-negotiated arrange-
ments

• Understand nondisclosure agreements
and intellectual property rights

While it benefits the industry by connect-
ing industry, researchers, and funding organ-
izations interested in automotive-related
issues and provides solutions to complex and
diverse problems, it benefits Tennessee and
the region by creating a research arm that can
compete with the strong automotive research
facilities in the Midwest - those that have
grown up during the past 100 years to sup-
port the industry. While the South has wel-
comed assembly plants and their suppliers
with open arms, the bulk of automotive tech-
nology and research - those high-paying jobs
that represent an investment in the future -
have remained further north.

For Tennessee and the southeast to become
the home to transportation industry, the infra-
structre in research and development must be
here to support it. Assembly plants and man-
ufacturing plants can move easily - R&D does
not. Each of the states and participating uni-
viersities already have a strong investment in
the automotive industry and centers that are
designed to support it. Through the new
alliance, those facilities - to the customer - will
be accessed as one, offering the best each of the
seven universities and our nation’s premiere
national lab have to offer.

TVA and ORNL - in leading the way to
form the Automotive Research Alliance -
have taken the strong automotive research
facilities and expertises that exist at seven
southern universities and the capabilities of
America’s strongest nation lab and linked
them together as a force that will serve the
automotive industry - here and around the
world. Tennessee and its economy will be the
ultimate winners.
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ure those standards and our high school diplo-
mas need to be a guarantee that students have
met those standards. 

You will hear more about ADP and will be
asked to participate in surveys, roundtables,
and focus groups. Comprehensive educa-

Diploma Project
continued from p. 1

tional reform cannot happen without broad
support and advice from important stake-
holders like you. As we move forward, you
can stay informed of Tennessee’s progress and
provide your input. Higher education will
provide input as well.

Tennessee has the support and resources
of national experts from Achieve, Inc. You
can learn more about them from visiting
www.achieve.org. In fact, they have website

directed at business lead-
ers like you: www.biz-
tools4schools.org.

Margaret Horn can be reached in 
the Governor’s Office of State Planning 

and Policy in the Tennessee Tower. 
Her phone number is 615-253-8961.

In April 2007, the U.S. Supreme Court
issued its long-awaited decision in
Environmental Defense, et al. v. Duke Energy.
The Court’s unanimous ruling against Duke
Energy will have serious implications for
power plants and large industrial facilities fac-
ing potential EPA enforcement actions under
the Clean Air Act. Companies will not be able
to contend that projects which did not
increase the hourly emissions rate of a pollu-
tant are not subject to the requirements to
install expensive state-of-the-art pollution con-
trols when the refurbish existing operations. 

The Court threw out the Fourth Circuit’s
decision which favored industry’s interpreta-
tion of how to determine whether an emis-
sion increase occurs under the Clean Air Act
rules applicable to “modifications” at large
industrial facilities and utilities. Justice
Souter, writing for the Court, concluded that
the preconstruction program did not man-
date use of an hourly emission increase test -
the test for modifications under a different
section of the Clean Air Act. The decision
upheld a key component of the enforcement
initiative against power plants and other
industrial sources that began during the
Clinton Administration and effectively
strengthened EPA’s position in many other
ongoing cases and increased the potential for
additional cases to be brought. 

In 2000, the Environmental Protection
Agency brought enforcement actions against
Duke Energy and numerous other utilities as
well as a number of large industrial sources.
The EPA alleged that Duke and the others

violated the Clean Air Act’s preconstruction
permitting program (known as the PSD or
NSR program) by undertaking significant
modifications to their facilities without first
obtaining a permit and installing state-of-the-
art pollution controls. A modification requires
a physical or operation change that results in
an increase in emissions. Duke contended that
their projects did not constitute “modifica-
tions” requiring permits because the hourly
emission rate before and after the project did
not increase. Duke argued that since Congress
defined “modification” under the PSD pro-
gram by referring to the definition of “modifi-
cation” under the new source performance
standards (NSPS) provisions of the Clean Air
Act, the EPA must use the same interpretation
of the term under both programs. The District
Court agreed with Duke and the Fourth
Circuit affirmed, concluding that Congress’
decision to create identical statutory defini-
tions of the term “modification” in the two
programs affirmatively mandated that the
term be interpreted identically in the regula-
tions promulgated under these provisions. 

The Supreme Court disagreed, however,
and was not troubled that the terms shared a
common definition, or even that the PSD def-
inition explicitly cross-referenced the NSPS
definition of “modification.” The “cross-refer-
ence alone is certainly no unambiguous con-
gressional code for eliminating customary
agency discretion,” wrote Justice Souter. 

The Supreme Court stated that the text of
the 1980 PSD regulations at issue “doomed
the Court of Appeals’ attempt to equate those

regulations with their NSPS counterpart,”
and thus concluded that the lower court’s
decision was an implicit invalidation of those
regulations. Because the lower court conclud-
ed its decision did not go to the validity of the
regulation, however, the Supreme Court did
not address the question of whether the judi-
cial review provisions of the Clean Air Act
mandated review only in the D.C. Circuit
within 60 days of the rule’s promulgation
back in 1980. Likewise, the Court did not
address Duke’s argument that even if the
interpretation is valid, its retroactive applica-
tion of the interpretation is improper and left
that for lower courts to decide.

Headquartered in Nashville, Tenn., with
offices in Los Angeles and Birmingham, Ala.,
Waller Lansden Dortch & Davis is a limited

liability partnership with more than 200
attorneys. You can contact Robert Martineau
at 615-850-8910 or at rjm@wallerlaw.com.

Michael Skagg can be contacted at
michael.stagg@wallerlaw.com or at 

615-850-8876. For more 
information, you can visit

www.wallerlaw.com.

Not All “Modifications” Are 
Created Equal: Supreme Court Decides 

Duke Energy Clean Air Act Case
Robert J. Martineau and Michael K. Stagg ★ Waller Lansden Dortch & Davis, LLP

The decision upheld a key 
component of the enforcement 
initiative against power plants 

and other industrial sources . . . and
effectively strengthened EPA’s position

in many other cases and increased 
the potential for additional cases . . .

58155_6BI_rp  5/31/07  2:08 PM  Page 3



There is no doubt that the U.S. House of Representatives got it
wrong when they passed the “card check” bill in March. And, if
Senator Ted Kennedy (D-MA) has his way, the Senate will travel the
same road. March 29, on the heels of the House passing their bill, he
introduced S. 1041, the misnamed “Employee Free Choice Act,”
with the pledge that its passage would be top priority.

Small businesses stand to lose the most.
The situation that fueled these bills is fairly simple. For decades,

unions have been a declining force in the workplace. Fifty years ago,
35 percent of all workers belonged to unions. Now just seven percent

of private sector employees do - and the number is less than
half of that in Tennessee. Labor leaders blame their troubles
on the process workers use to decide whether or not they

want to be represented by unions, saying it’s stacked against them.
When you have a losing record, the best strategy is a new one. So,

the unions have come up with another method of creating unions.
The method is “card check,” which really is another of saying

labor wants to eliminate the federally supervised, secret-ballot
employee elections. Instead, they want to be able to collect signature
cards until 50 percent plus 1 of a workplace says they want to be rep-
resented by the union - with no time limits on getting the cards
signed. Experience tells us the method is coercion, intimidation and
constant harassment by union organizers until the requisite number
of employees sign on. (Imagine being the “one” in that 50 percent
plus 1.)

Tennessee Chamber of Commerce & Industry

In the February 14, 2007 edition of the
Federal Register, The Occupational Safety and
Health Administration (OSHA) released its
“Final Rule” revising the General Industry
electrical installation standards found in
Subpart S of 29 CFR 1910.302 through
1910.308. All workplaces must comply effec-
tive August 13, 2007.

“These are the first changes to the electrical
installation standard requirements in 25 years,
so it is important the standard reflects the most
current practices and technologies in the indus-
try” said Assistant Secretary for Occupational
Safety and Health Edwin G. Foulke, Jr.

While industry wide statistics continue to
improve for mishaps involving electricity, the
Electrical Safety Foundation International
(ESFI) released the following statistics involv-
ing electricity:
• One worker is killed each day due to

electrical hazards.
• Electrical hazards rank 6th among all

causes of workplace fatalities.
• Each year, 133 workplace deaths occur

from contact with power lines.
• While not the leading cause of work-

place deaths, electrical accidents are dis-
proportionately fatal when they occur.

The revisions are based on Part I of the

4

OSHA’s Revised Electrical 
Installation Standard: 

The “Final Rule” Effective this Summer
New OSHA standards present new challenges to companies as they comply with the

rules and provide training to employees. 
Effective August 13, 2007, all companies must comply with the OSHA revision of the

General Industry electrical installation standards found in Subpart S of 29 CFR
1910.302 through 1910.308. 

These are first changes to the electrical installation standard in more than 25 years. To
help companies understand the new standard and comply, the Tennessee Chamber will
conduct three half-day workshops across the state to help companies understand and
comply with the new rules as well as providing timely updates on other electrical safe
work practices.

The workshops will be held from 8:30 a.m. until 12:30 p.m. The Nashville workshop
is July 10, the Jackson workshop is July 12 and the Knoxville workshop is July17. The
cost for Tennessee Chamber members is $99 and is $125 for nonmembers. Visit
http://www.tnchamber.org/calendar/ for additional information and a registration form.

2000 Edition of NFPA 70E - Standard for Electrical Safety in the Workplace, and the 1999
Edition of NFPA 70 - The National Electrical Code (NEC). A major goal in the revision was
to bring the standards for both the Construction Industry (29 CFR 1926) in line with the
General Industry (29 CFR 1910). Confusion existed in general industry between the new
installation standards addressed in Part 1926 and the standards for overhauling and mainte-
nance addressed in Part 1910. This revision redefines “Overhaul” which clarifies what provi-
sions apply immediately and which are grandfathered. 

The two issues which may have an immediate impact on general industry involve
Lockout/Tagout (LOTO) and the “Assured Grounding Program”. In LOTO, Disconnecting
means required by Subpart S must now be capable of accepting a lock consistent with the pro-
visions 1910.147 (c)(2)(iii), which requires energy isolating devices to be designed to accept
a lockout device. The “Assured Grounding Program” will be terminated in favor of expanded
Ground Fault Circuit Interrupter (GFCI) protection of receptacles, cord connectors and tem-
porary wire installations.

Senate Still Considering Legislation That
Compromises Employees’ Rights 

Continued on p. 6

Continued on p. 5
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OSHA Announces Targeted Inspection Plan for 2007
The U.S Department of Labor’s Occupational Safety and Health Administration (OSHA) today announced that its 2007 Site-Specific

Targeting (SST) plan will focus on approximately 4,150 high-hazard worksites in its primary list for unannounced comprehensive inspections
for the coming year.

“Over the past nine years, OSHA has used a site-specific targeting
inspection program based on injury and illness data,” said Assistant
Secretary of Labor for OSHA Edwin G. Foulke Jr. “This approach
allows us to focus our enforcement efforts on those workplaces with the
highest numbers of injuries and illnesses.”

This year’s program (SST-07) stems from the agency’s Data Initiative
for 2006, which surveyed approximately 80,000 employers to obtain
their injury and illness numbers for 2005. The program will initially
cover worksites on the primary list that reported 11 or more injuries or
illnesses resulting in days away from work, restricted work activity, or
job transfer for every 100 full-time employees (known as the DART
rate).

The primary list will also include sites based on a Days Away from Work Injury and Illness (DAFWII) rate of 9.0 or higher. Employers
not on the primary list who reported DART rates of between 7.0 and 11.0, or DAFWII rates of between 4.0 and 9.0, will be placed on a sec-
ondary list for possible inspection. The national incident DART rate in 2005 for private industry was 2.4, while the national incident
DAFWII rate was 1.4.

OSHA will inspect nursing homes and personal care facilities, but only the highest 50 percent of rated establishments will be included on
the primary list. Inspections will focus primarily on ergonomic hazards relating to resident handling; exposure to blood and other potential-
ly infectious materials; exposure to tuberculosis; and slips, trips, and falls.

The agency will also randomly select and inspect approximately 100 workplaces (with 100 or more employees) nationwide that reported
low injury and illness rates for the purpose of reviewing the actual degree of compliance with OSHA requirements. These establishments are
selected from those industries with DART and DAFWII rates that are higher than the national rate.

Finally, the agency will include on the primary list some establishments that did not respond to the 2006 data survey.
Under the Occupational Safety and Health Act of 1970, employers are responsibl e for providing a safe and healthful workplace for their

employees. OSHA’s role is to assure the safety and health of America’s working men and women by setting and enforcing standards;
providing training, outreach and education; establishing partnerships; and encouraging continual process improvement in workplace
safety and health. For more information, visit www.osha.gov.

It doesn’t even stop there. The new method of organizing also
includes a process geared toward imposing binding arbitration if a
contract is not quickly reached. In the end, this method could also
take away the right of an employee to approve, or ratify, the terms of
the contact. 

If the card check bill becomes law, small businesses will be one of the
most targeted - and harmed - groups in this last-ditch effort by unions
to reverse their decreasing membership. Of the more than 2,600 repre-
sentation elections conducted by the NLRB in 2005, 20 percent were
conducted in companies with fewer than 10 employees; 70 percent
involved bargaining units of fewer than 50 employees. Small business-
es are especially vulnerable to union organizers and are also most vul-
nerable to tactics associated with union authorization cards.

The new law would make it inexpensive for unions to organize
workers at a small business. An organizing drive could be completed
in a weekend by visiting employees at their homes to get signatures on
cards, for example, and the employer would come to work on Monday
to find his workplace unionized without even knowing it was a target

and with no opportunity to discuss the issue with
the employees. 

Senators, employee groups and employer groups 
who take the rights of employees seriously are all fighting back. 

Sen. Jim DeMint (R-SC) has introduced S.1312, a bill amending
the National Labor Relations Act to ensure the right of employees to
a secret-ballot election conducted by the National Labor Relations
Board is protected. He is joined 25 co-sponsors, including Sen.
Lamar Alexander of Tennessee.

The White House has indicated that if the House and Senate pass
a bill, it will be vetoed, forcing supporters to have pass the bill with a
large enough majority to override a veto.

The best defense is you - the employer who creates job and the
employee who makes a company competitive. Call your representa-
tive and senators and ask them to become leaders in stopping the
card-check bills. The Senate has yet to vote. While the House has
passed a bill, it will come back for a second visit if the Senate passes
one also. Ask your representative and senators, instead, to support
Senator DeMint’s bill to ensure and protect the rights of employees.
After all, it is a stand for the basic American right we all cherish - the
right to a secret ballot election.

Tennessee Chamber of Commerce & Industry

5

Employee Rights
continued from p. 4

“This approach allows us to 
focus our enforcement efforts on 
those workplaces with the highest 
number of injuries and illnesses.”

— Edwin G. Foulke, Jr.
Assistant Secretary of Labor for OSHA
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A proposed law that could dramatically
increase governmental involvement in deter-
mining what wages would be paid for what
jobs is still alive in the Tennessee Legislature.

The so-called “Pay Equity in the
Workplace Act,” (SB 949 - Harper / HB 65
- M.. Turner) would create a new legal stan-
dard for determining whether people are
properly paid, enlist the lawyers and the
courts to make that determination and per-
mit awards of up to three times the actual
money damages awarded, plus damages for
emotional harms, and permit awards of
punitive damages. This is a major change in
the law and will create a strong incentive for
increased litigation with great uncertainty
about the outcome. Business leaders need to
take note and contact their legislators.

Under the current federal Equal Pay Act,
employers may not pay men and women dif-
ferent wages for equal work if they are per-
forming work requiring equal skill effort and
responsibility, performed under similar
working conditions. This law has been
around for a long time and the legal commu-
nity understands what it means, generally
speaking. Under the legislation proposed by
Senator Harper and Representative Mike
Turner, the legal standard would change to
“comparable” work instead of “equal” work,
with reference the bill to “comparable” skill,
effort and responsibility. The change seems
small, but actually introduces a whole new
concept of how to decide whether the
employer is guilty of sex discrimination. 

“Equal” means “the same as.”
“Comparable” means “capable of
being compared, or similar.”

While to regular folks the difference doesn’t
seem like a big deal, to lawyers with fat fees
on the line, the change in the words is a real-
ly big deal. The current law is working well.
The new law introduces complete uncertain-
ty into the process.

Second, the new law permits awards of
damages for emotional harms and punitive
damages. The current law permits awards of
economic damages and an equal amount as
liquidated damages. There is no way to meas-
ure “emotional damages” in dollars, so the
award will be based on whatever the jury
might decide. Similarly, there is no way to
measure punitive damages, so the amount
again is left entirely up to the jury. Faced with
this kind of uncertainty, the incentives to pay
off the plaintiff and her lawyer with settle-
ment increases greatly, and that just increases
the incentive to file more lawsuits. 

Third, the proposed law creates a new job
for the Tennessee Commissioner of Labor
and Workforce Development. The
Commissioner is supposed to develop guide-

lines to “help” employers compare jobs to see
if the pay scales are adequate and fair “with
the goal of eliminating unfair pay disparities
between occupations traditionally dominat-
ed by men or women.” Now, you can’t really
argue with that goal without being accused of
being sexist. This is, of course, why the goal
was selected. The bottom line is this provi-
sion is intended to and will have the effect of
getting the government involved in deciding
whether the pay rates for different jobs are
“fair” instead of letting the labor market sort
that out. And no disrespect intended, but the
government really has no business trying to
set wage rates or any other kind of prices.

The bottom line of this proposed legisla-
tion is it introduces great uncertainty into yet
another area of employment litigation. That,
combined with the provision for damages for
emotional harm and punitive damages,
greatly increases the plaintiffs’ lawyers incen-
tive to file lawsuits. Uncertainty is what busi-
nesses don’t like and is what plaintiffs’ lawyers
love. More importantly, it puts the govern-
ment in the business of deciding the proper
price for labor, and that is something for
which the bureaucrats are most definitely not
qualified. 

In my legal opinion, this is a bad proposed
law and it should be defeated. And if not
defeated as it should be, the Governor should
veto it. That’s what I think. What about you?

Zan Blue is an attorney with 
Constangy, Brooks & Smith , LLC. 

He can be reached at 615-320-5200 
or by email at zblue@constangy.com

Tennessee Chamber of Commerce & Industry
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Additionally, there are changes which
should have little impact on companies which
are in compliance with the current edition of
the NEC. Some of these changes include:

OSHA’s Revised
continued from p. 4

• Requiring documentation of areas desig-
nated as “Hazardous Locations”.

• Replacing the current “Division” classifi-
cation system with a “Zone” classifica-
tion system.

The “Final Rule” is effective on August
13, 2007. This revised standard will strength-
en employee protection and will add consis-
tency between OSHA’s Construction and
General Industry Standards as well as many

state and local building codes which already
use National Fire Protection Association
(NFPA) and NEC provisions.

To view the complete final rule, visit:
http://www.osha.gov/pls/oshaweb/owadisp.s
how_document?p_table=FEDERAL_REG-
ISTER&p_id=19269

Mis-Named Bill Could Have 
Government Setting Wage Rates

Zan Blue ★ Constangy, Brooks & Smith

This is a major change in
the law and will create 
a strong incentive for

increased litigation with
great uncertainty about the
outcome. Business leaders

need to take note . . .
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In a decision with sweeping implications,
the U.S. Supreme Court provided critical
protection to employers against stale discrim-
ination claims based on events long past. 

In its 5-4 decision issued May 29, the
Ledbetter v. Goodyear decision ruled that
Title VII plaintiffs must challenge pay deci-
sions in a timely manner and cannot rely on
the "continuing violation theory" to reach back
to utilize alleged discriminatory decisions
made before the charge filing period estab-
lished by the Equal Employment Opportunity
Commission. The Court's opinion squarely
rejected the argument that each new paycheck
re-starts the time for challenging an employee's
prior pay history. The Court emphasized the
importance of enforcing charge filing deadlines
to protect employers from the unfairness of
having to reconstruct and defend events long
after they had occurred. 

In this case, the plaintiff worked for
Goodyear from 1979 until 1998. Shortly
before she retired in 1998, she filed an
EEOC charge alleging that Goodyear had
discriminated against her in pay in violation
of both Title VII of the Civil Rights Act and
the Equal Pay Act (EPA). In support of her
Title VII claim, Ledbetter alleged that in
years past the company had lowered her per-
formance evaluations because of her gender
and that the lower evaluations resulted in
lower merit pay increases. She argued that
those tainted lower pay increases, in turn,
perpetually reduced her pay (because of her
gender). Thus, Ledbetter argued, she should
be able to challenge her pay at any time.

According to Justice Samuel Alito, "the
time for filing a charge of employment dis-
crimination begins when the discriminatory
act occurs.: That rule, he explained, "applies

to any discrete act of discrimination" includ-
ing decisions related to pay."

The Supreme Court disagreed, holding
that an EEOC charge must "identify with
care the specific employment practice that is
at issue," and that such a requirement applies
as much to pay claims as it does to challenges
to other forms of discrimination (such as
claims relating to hiring, promotion or termi-
nation). Because the plaintiff did not allege
that Goodyear made any intentionally dis-
criminatory decision within the charge filing
time period, her pay claims were held to the
time bar.

Justices speaking for the minority imme-
diately urged Congress to pass legislation that
would alter the majority opinion and allow
employees a wide latitude in bring-
ing suits of this nature.

Tennessee Chamber of Commerce & Industry
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Employee Fraud
continued from p. 2
fraud can originate from billing (fraudulent
or inflated invoice), expense reimbursement
(fraudulent or inflated expense report), check
tampering (forgery of a company check,
which represented almost 30% of reported
frauds in small business), payroll (false com-
pensation claim), fictitious wire transfers, or
false cash register entries.

Fraud can occur at all levels of the organi-
zation, but fraud losses tend to be highest
with schemes committed at the highest man-
agement levels, which can include owners.
Lower-level employees were responsible for
approximately 40 percent of the frauds stud-
ied, with the median loss from their actions
being approximately $80,000. Managers also
accounted for approximately 40 percent of
the frauds in the study, but the median loss
per incident was almost triple the employee
frauds (averaging more than $210,000 per
incident). Even though owners and execu-
tives accounted for the smallest percentage of
frauds, losses from a scheme by an owner or
executive averaged $1 million!

Two especially disheartening results of the
ACFE study relate to the trust businesses
place in long-term and senior employees.
The ACFE study concluded that there was a

direct correlation between the length of time
an employee had been employed and the size
of the loss (with employees having 10 or
more years of employment responsible for
median losses of $263,000 and employees
with less than one year of employment
responsible for median losses of $45,000).
Similarly, the study concluded that while
two-thirds of the reported frauds were com-
mitted by employees in the 31-50 age group,
the largest losses to a business invariably
resulted from frauds perpetrated by employ-
ees older than the age of 60 (with loses from
this senior group being almost 30 times
greater than from losses from frauds commit-
ted by those 25 years or younger).

So how is a business to protect itself
against fraud?

While internal controls and external
audits can be effective, the ACFE report
clearly indicates that the most effective way
to detect internal fraud is to establish an anti-
fraud “tip line” where suspected fraud can be
reported anonymously. In its study, ACFE
found that more than half of all fraud was
discovered as a result of such tips or by acci-
dent, rather than by any formal audit or
through internal control processes.

Anonymous tips were especially important in
the detection of fraud by owner/executives
and for the largest fraud losses (losses of more
than $1 million). Encouragingly, the study
found that over two thirds of all such “tips”
actually originated with employees of the
company, itself.

Fraud can create serious financial difficul-
ties for any company. While internal policies
and procedures can limit fraud, the ACFE
study indicates that even the largest and most
sophisticated business can be targeted by
employees at the highest levels of the compa-
ny. For small business lacking sophisticated
audit and control processes, incidents of
fraud may be even more prevalent (and the
dollar losses, proportionately, even more dev-
astating). But the good news is that a compa-
ny’s employees remain the best “policing
agent” to detect fraud, and implementation
of simple processes (like a “tip hotline”) can
be instrumental in discovering and reducing
occupational fraud.

Kelly L. Frey is an attorney with Baker
Donelson Bearman Caldwell & Berkowitz. He
can be reached at 615-726-5682 or my email

at kfrey@bakerdonelson.com. The law firm’s web
site can be visited at www.bakerdonelson.com
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Tennessee Chamber of Commerce & Industry

Upcoming Seminars and Programs 
DATE SEMINAR LOCATION

June 5, 2007  . . . . . . . . .TOSHA Requirements for Monitoring, Evaluation & Inspection  .Jackson

June 6, 2007  . . . . . . . . .Forklift Safety . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Lebanon

June 7, 2007  . . . . . . . . .TOSHA Requirements for Monitoring, Evaluation & Inspection  .Dickson

June 13, 2007  . . . . . . . .TOSHA Requirements for Monitoring, Evaluation & Inspection  .Knoxville

June 19,  2007  . . . . . . .Complying with Air Quality Regulations . . . . . . . . . . . . . . . . . .Knoxville

June 19, 2007  . . . . . . . .TOSHA 101  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Jackson

June 21, 2007  . . . . . . . .TOSHA 101  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Nashville

June 26, 2007  . . . . . . . .Electronic Discovery and Document Retention Requirements
and Practices . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Kingsport

July 10, 2007  . . . . . . . .Electrical Safety  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Nashville

July 12, 2007  . . . . . . . .Electrical Safety  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Jackson

July 17, 2007  . . . . . . . .Electrical Safety  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Knoxville

August 23, 2007  . . . . . .Annual Business Tax Update  . . . . . . . . . . . . . . . . . . . . . . . . . .Nashville

October 3-4, 2007  . . . .Annual Environment Conference  . . . . . . . . . . . . . . . . . . . . . . .Montgomery Bell

October 24, 2007  . . . . .Complying with Air Quality Regulations . . . . . . . . . . . . . . . . . .Jackson

611 Commerce Street
Suite 3030
Nashville, TN 37203-3742

 
PRESORTED
FIRST CLASS

U.S. POSTAGE

PAID
NASHVILLE, TN
PERMIT NO. 635

58155_6BI_rp  5/31/07  2:08 PM  Page 8



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Gray Gamma 2.2)
  /CalRGBProfile (ColorMatch RGB)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.4
  /CompressObjects /Off
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.1000
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize false
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts false
  /TransferFunctionInfo /Remove
  /UCRandBGInfo /Remove
  /UsePrologue false
  /ColorSettingsFile (Color Management Off)
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 150
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.00000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages false
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 150
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.00000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages false
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.00000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile (None)
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName (http://www.color.org)
  /PDFXTrapped /Unknown

  /SyntheticBoldness 1.000000
  /Description <<
    /FRA <>
    /JPN <FEFF3053306e8a2d5b9a306f30019ad889e350cf5ea6753b50cf3092542b308000200050004400460020658766f830924f5c62103059308b3068304d306b4f7f75283057307e30593002537052376642306e753b8cea3092670059279650306b4fdd306430533068304c3067304d307e305930023053306e8a2d5b9a30674f5c62103057305f00200050004400460020658766f8306f0020004100630072006f0062006100740020304a30883073002000520065006100640065007200200035002e003000204ee5964d30678868793a3067304d307e30593002>
    /DEU <>
    /PTB <>
    /DAN <>
    /NLD <>
    /ESP <>
    /SUO <>
    /ITA <>
    /NOR <>
    /SVE <>
    /ENU <>
  >>
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [792.000 612.000]
>> setpagedevice


